Editor's note: appeal filed, dv.No. 97-9 (ED KY Feb. 14, 1997); rev'd
and renanded to Secy for determnation of an appropriate anard (Feb. 20,

1998), 997 F. Supp. 814

KENTUCKY RESOLRCES GOUNO L ET AL.
V.
O-H CE F SIRFACE M N NG REALAVATI N AND BENFORCEMVENT
| BLA 94- 161 Deci ded January 17, 1997

Petition for award of costs and expenses, including attorney fees,
under section 525(e) of the Surface Mning Gontrol and Recl amati on Act
of 1977, 30 US C § 1275(e) (1994), and 43 GFR 4.1290 through 4. 1295.

Deni ed.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Attorney Fees/ Qosts and Expenses: Hnal Qder--Surface
Mning Gntrol and Recl anati on Act of 1977. Attorney
Fees/ Qosts and Expenses: Substantial Gontribution

A petition for award of costs including attorney fees
under sec. 525(e) of the Surface Mning Gontrol and
Recl amation Act of 1977, 30 US C 8§ 1275(e) (1994),
for participation in an appeal before the Board may be
consi dered when an appeal is dismssed by final order
of the Board if the petitioner has achi eved at | east
sone degree of success on the nerits and nade a
substantial contribution to a full and fair
determnation of the issues. A though the final order
of the Board need not address the nerits of the
controversy, the petitioner nust establish that his
participation in the appeal to the Board has
contributed to resol ution of the issues.

2. Surface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses: Hnal Qder--Surface
Mning Gntrol and Recl anati on Act of 1977. Attorney
Fees/ Qosts and Expenses: Substantial Gontribution

A petition for award of costs including attorney fees
under sec. 525(e) of the Surface Mning Gontrol and
Recl amation Act of 1977, 30 US C 8§ 1275(e) (1994),
for participation in an appeal before the Board
involving a citizen's conplaint generally requires a
show ng of a substantive or procedural infirmty in
CBM's response to a citizen's conplaint and that the
citizen
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nade a substantial contribution to resol ution of the
issues as a result of filing an appeal to the Board.

A petition is properly denied when the record fails to
establ i sh a causal connection between the proceedi ngs
before the Board and resol ution of the natter by C8M

APPEARANCES. L. Thonas Gal | oway, Esq., Véshington, DC, and Vélton D
Mrris, Esg., harlottesville, Mrginia, for the petitioners;, Thomas A
Bovard, Esg., dfice of the Solicitor, US Departnent of the Interior,
Veshington, DC, for the Gfice of Qurface Mning Recl anation and

Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

n Decenbber 14, 1993, Kentucky Resources Gouncil, Inc., Kentuckians
for the Gommonweal th, and National WIdlife Federation filed a petition for
avard of fees and expenses pursuant to section 525(e) of the Surface Mning
Gntrol and Recl anation Act of 1977 (SMRA), 30 US C § 1275(e) (1994),
and inpl enenting regul ations at 43 G-R 4.1290. Petitioners claimthey are
entitled to such an award as a result of their prosecution of a citizen's
conpl aint before the Gfice of Surface Mning Recl amati on and Enf or cenent
(8 which initiated a case that ended when an order of the Interior Board
of Land Appeal s (I BLA) dismssed the appeal in | BLA 93-669 on Novenber 16,
1993.

Petitioners filed two separate citizen's conplaints dated August 19,
1992, wth the Lexington Gfice, 8V alleging that Branham & Baker (oal
Gonpany, Inc., had obtained mning permts despite affiliation wth two
mni ng conpani es (Md-Muntain Mning Qorporation and Deep R ver Mning
Gonpany, respectively) responsible for unabated violations of Kentucky
mning and reclamation regul ations (Admnistrative Record (AR at 187,
199). Petitioners asked CBMto bl ock Branham & Baker fromrecei vi ng new
permts because of links to violators; to rescind permts issued after
the date of the earliest unabated violation to Branham & Baker or take
enforcenent action to require paynent of the penalties and abatenent of
the violations; and to issue citations to Branham& Baker for failure to
list Md-Muntain Mning Gorporation and Deep R ver Mning Gonpany as
related entities when filing permt applications. @ August 25, CBMs
Lexington (fice referred the conplaints to the Applicant/Mol ator System
Gfice, M on ctober 9 the Lexington Gfice sent a Ten-Day Notice (TDN
(TDN X92-80-221-002) 1/ to the Sate of Kentucky asserting it had reason to
believe that the Sate had i nprovidently issued certain specified pernmits
to Branham & Baker (AR at 179-81).

1/ A the tine the TDN was issued, the identifying nunber was slightly
different. The correct nunber was set forthin aletter to the Sate dated
Qot. 23, 1992 (AR at 177).
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h Novenber 6, 1992, the Sate was granted an extension to respond
to the TDN pending a response to its ctober 30, 1992, letter to Branham
& Baker (AR at 176). n January 14, 1993, the Sate advised CBMthat it
had concl uded that Branham & Baker did not own or control either conpany
(AR at 137-38); however, the Lexington Gfice provided the Sate wth
further information by letter dated February 24 fromthe Denver H nance
Gfice, BV show ng that an ownership and control relationship did in
fact exist between Branham & Baker and Deep Rver (AR at 118-19). In a
letter dated March 5, 1993, the Sate inforned CGBMthat it woul d
reeval uate the case, that Branham & Baker had "expressed a desire to
resol ve the reclanmation and civil penalties outstanding at the Deep R ver
Mning site," and that it would "require sone tine to conduct the on-site
investigation and work toward negotiation of an Agreed Qder to resol ve
this issue” (ARat 116). By letter dated March 15, 1993, the Lexi ngton
Gfice of CGBMgranted a further extension until April 8 to respond to the
TODN (AR at 100). 2/

Inaletter dated March 15, 1993, petitioners filed the first of
two requests for informal reviewwth the Assistant DOrector, CBV (AR
at 101). Petitioners objected to, anong other things, the extensions
of tine granted to the Sate, asserting that such extensions abused
the Departnent' s standards governi ng extension of tine for good cause.
By letter dated March 26, 1993, petitioners filed a second request for
informal reviewof the "arbitrary and clearly inproper additional
extension of tine fromMarch 8, 1993, to April 8, 1993," arguing that
controlling regul ati ons do not authorize extensions of tine to negotiate
renedial action (AR at 91-97).

Meanwhi | e, the Acting Drector, C8M issued a policy nenorandumto
CBM personnel dated April 5, 1993, stating that investigations of
applicant and violator links in ownership or control cases shoul d nornal |y
take no nore than 30 days and that tine extensions should be Iimted to 15
days (AR at 40-41). Thereafter, on April 13, the Lexington Gfice found
the Sate had failed to take appropriate action in response to the TEN to
prevent further issuance of permts to Branham & Baker and had failed to
suspend or revoke inprovidently issued permts (ARat 59). O April 29,
1993, the Lexington Gfice issued a notice to the Sate specifically
advising that CBVhad reason to believe that certain specified permts
listed on an attachnent to the notice had been inprovidently issued (or
renewed or anended) to Branham & Baker or affiliated firns because "the
permttee or an owner and control ler of the permttee was, and continues
to be, responsible for the outstandi ng obligations" on a permt (077-5013)
issued to Deep Rver Mning (AR at 48-51). The violations specified in the
attachnent to the notice included a bond forfeiture, an unabated cessation
order (), and a civil penalty assessed for a QQ

2/ Qounsel for CBMacknow edges that during the proceedi ngs described, the
Lexi ngton (fice granted four extensions of tine to the Sate of Kentucky
to respond to the TDN (CBM Answer at 5).
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h April 30, 1993, the Assistant Deputy Drector, C8M issued a
decision in petitioners' favor on their requests for infornal review
Goncl uding that too nuch tine had been allowed to the Sate, she instructed
the Lexington Gfice to conduct an i nmedi ate i nspection. The Assistant
Deputy Orector also found that a TDN shoul d have been issued to address
possi bl e di scl osure viol ations; such a TDN (93-80-474-2) was issued that
sane day by the Lexington Jfice (AR at 43-45). Nonethel ess, by letter
dated May 10, 1993, petitioners filed a notice of appeal fromthe
Assistant Deputy Drector's decision. In that notice, petitioners
"defer[red] filing their statenent of reasons for this appeal " and
requested an extension of tine for filing such statenent (Notice of Appeal
at 2). An extension until Decenber 6, 1993, to file a statenent was
subsequent |y granted by the Board. Petitioners stated they were appeal i ng
the Assistant Deputy Orector's decision because she failed to take
renedi al action and because she took no action to insure that the cited
infraction would not be repeated. 1d. at 1.

Oh May 28, 1993, Branham & Baker entered into a settlenent agreenent
wth the Sate of Kentucky, agreeing to help the Sate devel op a
conprehensive list of all related entities and |inked viol ations; agreenent
was reached al so regarding recl anation, abatenent, and penalties on all
Branham & Baker operations. Petitioners and CBMwere not parties to the
settlenent. n July 27, 1993, the Acting Drector, C8V issued a second
nenor andum (CBM Answer at BExh. B) confirming policy statenents set forth in
the April 5 nenorandum On Novenber 8, 1993, petitioners filed a notion to
di smss the appeal, docketed as | BLA 93-669, stating they had achi eved t he
relief they sought. An order di smssing the appeal issued on Novenber 16,
1993.

Intheir petition for anard of attorney fees and expenses under
section 525(e) of SMRA 30 US C § 1275(e) (1994), petitioners assert
that a party successfully prosecuting a citizen's conplaint filed under
section 521 of SMRA 30 US C § 1271 (1994), is entitled to recover fees
regardl ess of whether the Board rul ed on the substantive or procedural
issues raised inthe conplaint. In support, petitioners cite the opinion
of the district court in QGouncil of Southern Muntains, Inc. v. Vtt,

No. 82-45 (ED Ky. Gct. 18, 1982), 3/ and Donald S. dair, 84 I BLA 236,
92 1.D 1(1985). Inits answer to the petition, CGBMargues that under the
i npl enenting regul ati ons an appeal before the Board (or an administrative
proceedi ng before an Administrative Law Judge) resulting in a final order
after afull and fair determnation of the issues is a prerequisite for fee
recovery. CBMcontends that sone degree of success in the appeal to the
Board is required and that fees are not properly awarded where the appeal
itself has no "causal nexus" to the actions of CGBMofficials. Qoncedi ng
that if a conplainant had to file an appeal in order to cause CBvito conpl y
wththe lawit is entitled to conpensation for work perfornmed on those

i ssues regardl ess of whether it was before CBMor the Board, C8M argues

3/ This unpublished opinion is reported at 13 H.R 20393.
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that the filing of an appeal which had no bearing on the actions ultinately
taken by CBMofficials is not conpensable. (BMasserts that a petitioner
nust be able to showthat there was either a substantive or procedural
infirmty in GBMs handling of a citizen's conplaint and that, as a result
of an appeal to the Board, the citizen nade a substantial contribution to
resolution of the issue. In this case, CBMcontends that the actions taken
by CBMto resol ve the problens in responding to petitioners' citizen's
conpl aints were largely taken before the appeal was filed and that actions
on appeal nade no contribution to resol ution of the issues.

[1] This case raises the issue of whether, in appropriate
circunstances, filing an admnistrative appeal to the Board of Land Appeal s
nmay forma basis for an anard of costs and expenses including attorney fees
under section 525(e) of SMIRA 30 US C § 1275(e) (1994), notw thstandi ng
the fact that the appeal is subsequently di smssed by appel | ant resul ting
inissuance of a final Board order dismssing the appeal. The
i npl enenti ng regul ati ons specify who nay file a petition for award of costs
and expenses: "(a) Any person nay file a petition for anard of costs and
expenses including attorneys' fees reasonably incurred as a result of that
person's participation in any admnistrative proceedi ng under the Act which
results in-- * * * (2) Afinal order being issued by the Board.” 43 OFR
4.1290(a). The right to recovery fromCBMis further limted by regul ation
to a person other than a permttee who "initiates or participates in any
proceedi ng under the Act, and who prevails in whole or in part, achieving
at |least sone degree of success on the nerits, upon a finding that the
person nade a substantial contribution to a full and fair determnation of
the issues." 43 (FR 4.1294(b). The anal ysis of the question of whether
costs and expenses nay be awarded in this case is facilitated by explicit
recognition that these two el enents nust both be present to support an
awar d.

There is nothing in the | anguage of the regul ati ons which requires
that the final order of the Board address the legal nerits of the appeal
or approve the terns of a settlenent addressing the nerits of the appeal .
To the contrary, the preanble to the final rul enaki ng promul gating this
regul ati on specifically responded to a comment expressing the concern that
this regul ation mght be construed in such a way as to preclude an award
in cases which were settled after an appeal was fil ed:

e probl emarea pointed out by the coomenters was that of a
settlenent. The commenters conpl ai ned that an award mght be

appropriate in such a case, yet coul d not be approved under their
readi ng of the proposed rules. However, a case which is settled
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while pending in the dfice of Hearings and Appeal s wll be

di sposed of by final order. In fact all cases docketed wth the
Gfice of Hearings and Appeal s w Il be disposed of by sone type
of "final order." Therefore, anards wll not be precl uded
strictly because of the nmanner of disposition.

43 FR 34385 (Aug. 3, 1978); see Donald S. Qair, supra at 270, 92 |1.D

at 20 (Harris, AJ., concurring). This point is inportant because, when
appeal s pendi ng before the Board are settled by the parties, a notion to
di smss the appeal is coomonly granted wthout review of the terns of the
settlenent. To require a Board order addressing the nerits woul d have the
negative effect of discouraging settlenent of controversies and requiring
Board review of the nerits of every appeal .

Lpon careful analysis, the decision in Gouncil of Southern Muntains,
Inc. v. M 3 IBSVA 44, 88 |.D 394 (1981), fails to provide good
precedent for a contrary holding. This decision actually consists of three
separate opinions. After noting that a substantial contribution to a
full and fair determnation of the issues was required under the terns
of 43 OFR 4.1294, that a statenent of reasons was never submtted, and
that the dispute was settled in negotiations between the appel | ant and
the operator in which neither CGBMnor the Gfice of Hearings and Appeal s
(A was invol ved, the | ead opi nion of Judge Mrkin stated that a final
order adjudicating the nerits of the controversy was required to support
an anard. The | ead opinion also found that where a di spute between a
prospective petitioner and CBMis resol ved by negoti ations between
petitioner and a third party wthout the substantive invol venent of CHA
(e.g., approval of the settlenent), no basis for an award i s establ i shed.
3IBSVAat n.5 831.D at 398, n.5 Neverthel ess, Judge Mrkin hel d that
petitioner had nade a separate contributi on on appeal to devel opnent of
standards for award of costs and expenses whi ch was conpensabl e. There was
no naj ority, however, supporting the requirenent of an order adjudicating
the nerits of the controversy. Judge Irw n dissented fromthe hol di ng
requiring that settlenents be submtted to or approved by GHA on the
ground that this was not required by the | anguage of the regul ation and
was expressly rejected in the preface to the rulenaking. 3 IBSVA at 58-59,
88 1.D at 401-02. Judge Fishberg found in his concurring and di ssenting
opinion that in the filing and subsequent di smssal of the appeal no issues
were presented or joined before CHA which coul d constitute a substanti al
contribution to a full and fair determnation of the issues under 43 GR
4.1294. 3 IBSWat 66, 88 |.D at 406. n bal ance, the three opini ons
nay establish that sonme formof proceedings before the Board such as a
briefing of the nerits are required to support an award, but we find no
naj ority holding that an order addressing the nerits of the case or
approving a settlenent on the nerits i s required.

Snmlarly, the district court in Gouncil of Southern Muntains, |nc.
v. Vétt, No. 82-45 (ED Ky. Qct. 18, 1982), focussed on the |ack of any
proceedi ngs before GHA Noting that the negotiations between petitioner
and the operator did not involve either CGBMor CGHA the court held that the

filing and subsequent wthdrawal of the unperfected appeal did not result
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inafina order or afair and full determnation of the issues. 13 HR
at 20395. 4/ n judicial renand, jurisdiction was assuned by the Under
Secretary for the purpose of reviewng the propriety of the | BSVA deci sion
avarding attorney fees for briefing the Board on the issue of the standards
applicable to the anard of attorney fees where such awards are proper. See
43 FR4.5. The Wnder Secretary reversed the IBSVA ruling to the extent it
aut hori zed an award of attorney fees to Gouncil on this basis. Gouncil of
the Southern Muntains, Inc. v. GBM IBSVA 80-34 (Jan. 26, 1984). A though
the opi nion quot ed W th approval Judge Mrkin's opini on that an award
requires a final order by the Board setting forth a judgnent on the nerits
of the proceeding, the Uhder Secretary's holding dealt wth the award of
fees for briefing the Board on a matter not at issue before CG8V Thus,

we find it distinguishable fromthe case before us. 5/

[2] Ve find nothing in the regulations requiring a final Board order
addressing the nerits of the dispute. Indeed, this goes beyond the
position taken by counsel for CG8Viin this case. It is cont ended by CaM
that eligibility for a fee anard requires that a citizen "show success on
the nerits of the Board appeal, i.e., that there was either a procedural or
a substantive infirmty in M s handllng of acitizen's conplaint (or
both) and that, as a result of the citizen's filing an appeal wth the
Board, the Citizen nade a substantial contribution to the resol ution of the
i ssues” (CBMAnswer at 29). |If subsequent to the filing of an appeal, but
bef ore the Board addresses the nerits of the controversy, CBMtakes sone of
the action requested by appel |l ant, C8Mconcedes fees coul d be awarded if a
causal nexus can be shown between the prosecution of the appeal and the
action taken by C8M Ve find this to be consistent with the prior Board
decision in &. Qair. Alowance of an award of fees where citizens have
commenced a proceedi ng, but the action or inaction which is the subject
of the conplaint has been corrected wthout any fornmal judgnent, has been
found consistent wth the regul atory standard where a show ng has been
nade that the corrective action was taken as a result of the citizens'
conplaint. Donald &. dair, supra at 265-66, 270-71, 92 |.D at 17-18,
19-20. 6/

4/ To the extent that the district court opinion upheld an award on the
distinct basis that petitioner precipitated the i ssuance of enforcenent
orders by C8Vinot involving any proceedi ng before CHA this woul d appear
inconsistent wth the regulatory requirenents at 43 G/R 4. 1290 and 4. 1294.
This Board may decline to followa district court ruling in other cases
where it woul d be disruptive to Departnental policies and prograns and a
reasonabl e prospect exists that other Federal courts mght arrive at a
differing conclusion. Qegon Portland Genent Go. (n Judicial Renand),
84 1BLA 186, 190 (1984).

5/ Ve note that since this opinion is unpublished it nay not generally
be relied upon as precedent against a party adversely affected. 30 US C
§ 552(a)(2) (1994).

6/ The Board had previously issued a decision on the nerits adverse to
petitioner inthe &. dair case and, thus, the existence of a final order
on the nerits was not an issue. Rat her the | ead opi ni on focussed on
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Applying that standard to the record in this case, the issue is
whet her the petitioner has shown a causal nexus between its actions in
prosecuting an appeal to the Board and the corrective actions taken by
CBMin response to the citizen's conplaints. It appears fromthe record
before us that the actions taken by C8Mincluding the April 30, 1993,
decision of Nna Rose Hatfield, Assistant Deputy Director of C8V
essentially conplied wth the petitioner's requests. This decision
predated petitioner's appeal. Further, CBMpoints out that of the two
procedural directives regarding standards for future handling of citizen's
conpl ai nts, one preceded the appeal and the other was clearly in
devel oprnent prior to the appeal. Wth respect to substantive enforcenent
actions, CGBMnotes that no substantive enforcenent action relating to the
issues raised in petitioner's conplaint was taken after the appeal to the
Board. Uhder these circunstances, we find that petitioner has failed to
support an awar d.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR4.1, the petition for
award of costs including attorney fees is denied.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gl M FHazier
Admini strative Judge

fn. 6 (continued)

whet her petitioner had nade a show ng that they achi eved sone degree of
success in prosecuting the appeal. Donald &. dair, supra at 249-50,
921.D at 8-9.
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ADM N STRATI VE JUDE ARNESS GONALRR NG SPEA ALLY:

| agree the petition for costs and expenses nust be denied. V¢ nmay
not do so by evaluating the nerits of the petition presently before us,
however, because Departnental regul ations require that, before we nay
proceed on the nerits, there nust exist a final order by the Board or an
Administrative Law Judge | eading to a "full and fair determnation of the
issues.”" See 43 OFR 4.1294(a)(1) and 4.1290. No such order exists here.

This is so because the appeal by petitioners in |IBLA 93-669, upon
which they rely for the relief they now seek, was voluntarily w thdrawn by
thembefore it was acted upon. Petitioners have not shown that the filing
of their appeal had any effect upon their pending citizen's conplaint. The
record indicates that it did not, and that the appeal was filed pro forna,
inan attenpt to provide facial conpliance wth the costs and expenses reg-
ulations, after the relief sought by petitioners had al ready been provi ded.

Petitioners' costs are not conpensabl e under 43 GFR 4. 1290 because no
final order affecting the abatenent action that was the subject of peti-
tioner's citizen' s conplaint ever issued froman Administrative Law Judge
or the Board. Voluntary wthdrawal of the appeal in IBLA 93-669 did not
satisfy the regulatory requirenent that there be a final order issued by
the Board resol ving an underlying i ssue on the nerits ("substantial con-
tribution to the full and fair determnation of the issues”). No final
order, as that termis defined by Departnental regul ati ons 43 CFR 4. 1294
and 4. 1290 ever having issued in this case, there can be no award of costs
to petitioners.

Accordingly, | agree that the petition for costs and expenses nust be
denied in this case.

Franklin D Arness
Admini strative Judge
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